Page 1311

(July 1, 1944, ch. 373, title XXVII, §2718, as added

and amended Pub. L. 111-148, title I, §1001(5),

title X, §10101(f), Mar. 23, 2010, 124 Stat. 136, 885.)
AMENDMENTS

2010—Pub. L. 111-148, §10101(f), amended section gen-

erally. Prior to amendment, the section related to

clear accounting for costs, ensuring that consumers re-

ceive value for premiums, standard hospital charges,
and definitions.

EFFECTIVE DATE

Section effective for plan years beginning on or after
the date that is 6 months after Mar. 23, 2010, see section
1004 of Pub. L. 111-148, set out as a note under section
300gg-11 of this title.

§300gg-19. Appeals process

(a) Internal claims appeals
(1) In general

A group health plan and a health insurance
issuer offering group or individual health in-
surance coverage shall implement an effective
appeals process for appeals of coverage deter-
minations and claims, under which the plan or
issuer shall, at a minimum—

(A) have in effect an internal claims ap-
peal process;

(B) provide notice to enrollees, in a cul-
turally and linguistically appropriate man-
ner, of available internal and external ap-
peals processes, and the availability of any
applicable office of health insurance con-
sumer assistance or ombudsman established
under section 300gg-93 of this title to assist
such enrollees with the appeals processes;
and

(C) allow an enrollee to review their file,
to present evidence and testimony as part of
the appeals process, and to receive continued
coverage pending the outcome of the appeals
process.

(2) Established processes

To comply with paragraph (1)—

(A) a group health plan and a health insur-
ance issuer offering group health coverage
shall provide an internal claims and appeals
process that initially incorporates the
claims and appeals procedures (including ur-
gent claims) set forth at section 2560.503-1 of
title 29, Code of Federal Regulations, as pub-
lished on November 21, 2000 (65 Fed. Reg.
70256), and shall update such process in ac-
cordance with any standards established by
the Secretary of Labor for such plans and is-
suers; and

(B) a health insurance issuer offering indi-
vidual health coverage, and any other issuer
not subject to subparagraph (A), shall pro-
vide an internal claims and appeals process
that initially incorporates the claims and
appeals procedures set forth under applica-
ble law (as in existence on March 23, 2010),
and shall update such process in accordance
with any standards established by the Sec-
retary of Health and Human Services for
such issuers.

(b) External review

A group health plan and a health insurance is-
suer offering group or individual health insur-
ance coverage—
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(1) shall comply with the applicable State
external review process for such plans and is-
suers that, at a minimum, includes the con-
sumer protections set forth in the Uniform Ex-
ternal Review Model Act promulgated by the
National Association of Insurance Commis-
sioners and is binding on such plans; or

(2) shall implement an effective external re-
view process that meets minimum standards
established by the Secretary through guidance
and that is similar to the process described
under paragraph (1)—

(A) if the applicable State has not estab-
lished an external review process that meets
the requirements of paragraph (1); or

(B) if the plan is a self-insured plan that is
not subject to State insurance regulation
(including a State law that establishes an
external review process described in para-
graph (1)).

(c) Secretary authority

The Secretary may deem the external review
process of a group health plan or health insur-
ance issuer, in operation as of the date of enact-
ment of this section, to be in compliance with
the applicable process established under sub-
section (b), as determined appropriate by the
Secretary.

(July 1, 1944, ch. 373, title XXVII, §2719, as added

and amended Pub. L. 111-148, title I, §1001(5),

title X, §10101(g), Mar. 23, 2010, 124 Stat. 137, 887.)
AMENDMENTS

2010—Pub. L. 111-148, §10101(g), amended section gen-

erally. Prior to amendment, section related to imple-

mentation of appeals process by group health plans and
health insurance issuers.

EFFECTIVE DATE
Section effective for plan years beginning on or after
the date that is 6 months after Mar. 23, 2010, see section

1004 of Pub. L. 111-148, set out as a note under section
300gg-11 of this title.

§ 300gg-19a. Patient protections
(a) Choice of health care professional

If a group health plan, or a health insurance
issuer offering group or individual health insur-
ance coverage, requires or provides for designa-
tion by a participant, beneficiary, or enrollee of
a participating primary care provider, then the
plan or issuer shall permit each participant,
beneficiary, and enrollee to designate any par-
ticipating primary care provider who is avail-
able to accept such individual.

(b) Coverage of emergency services

(1) In general

If a group health plan, or a health insurance
issuer offering group or individual health in-
surance issuer,! provides or covers any bene-
fits with respect to services in an emergency
department of a hospital, the plan or issuer
shall cover emergency services (as defined in
paragraph (2)(B))—

(A) without the need for any prior author-
ization determination;

(B) whether the health care provider fur-
nishing such services is a participating pro-
vider with respect to such services;

180 in original. Probably should be ‘‘coverage,’.
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(C) in a manner so that, if such services
are provided to a participant, beneficiary, or
enrollee—

(i) by a nonparticipating health care pro-
vider with or without prior authorization;
or

(ii)(I) such services will be provided
without imposing any requirement under
the plan for prior authorization of services
or any limitation on coverage where the
provider of services does not have a con-
tractual relationship with the plan for the
providing of services that is more restric-
tive than the requirements or limitations
that apply to emergency department serv-
ices received from providers who do have
such a contractual relationship with the
plan; and

(IT) if such services are provided out-of-
network, the cost-sharing requirement (ex-
pressed as a copayment amount or coinsur-
ance rate) is the same requirement that
would apply if such services were provided
in-network;?2

(D) without regard to any other term or
condition of such coverage (other than ex-
clusion or coordination of benefits, or an af-
filiation or waiting period, permitted under
section 27013 of this Act, section 1181 of title
29, or section 9801 of title 26, and other than
applicable cost-sharing).

(2) Definitions
In this subsection:
(A) Emergency medical condition

The term ‘‘emergency medical condition”
means a medical condition manifesting it-
self by acute symptoms of sufficient severity
(including severe pain) such that a prudent
layperson, who possesses an average kKnowl-
edge of health and medicine, could reason-
ably expect the absence of immediate medi-
cal attention to result in a condition de-
scribed in clause (i), (ii), or (iii) of section
1395dd(e)(1)(A) of this title.

(B) Emergency services

The term ‘‘emergency services” means,
with respect to an emergency medical condi-
tion—

(i) a medical screening examination (as
required under section 1395dd of this title)
that is within the capability of the emer-
gency department of a hospital, including
ancillary services routinely available to
the emergency department to evaluate
such emergency medical condition, and

(ii) within the capabilities of the staff
and facilities available at the hospital,
such further medical examination and
treatment as are required under section
1395dd of this title to stabilize the patient.

(C) Stabilize

The term ‘‘to stabilize’’, with respect to an
emergency medical condition (as defined in
subparagraph (A)), has the meaning give? in
section 1395dd(e)(3) of this title.

2850 in original. The word ‘“‘and’ probably should appear.
3See References in Text note below.
480 in original. Probably should be ‘“‘given’.
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(e) Access to pediatric care

(1) Pediatric care

In the case of a person who has a child who
is a participant, beneficiary, or enrollee under
a group health plan, or health insurance cov-
erage offered by a health insurance issuer in
the group or individual market, if the plan or
issuer requires or provides for the designation
of a participating primary care provider for
the child, the plan or issuer shall permit such
person to designate a physician (allopathic or
osteopathic) who specializes in pediatrics as
the child’s primary care provider if such pro-
vider participates in the network of the plan
or issuer.

(2) Construction

Nothing in paragraph (1) shall be construed
to waive any exclusions of coverage under the
terms and conditions of the plan or health in-
surance coverage with respect to coverage of
pediatric care.

(d) Patient access to obstetrical and gyneco-

logical care
(1) General rights
(A) Direct access

A group health plan, or health insurance
issuer offering group or individual health in-
surance coverage, described in paragraph (2)
may not require authorization or referral by
the plan, issuer, or any person (including a
primary care provider described in para-
graph (2)(B)) in the case of a female partici-
pant, beneficiary, or enrollee who seeks cov-
erage for obstetrical or gynecological care
provided by a participating health care pro-
fessional who specializes in obstetrics or
gynecology. Such professional shall agree to
otherwise adhere to such plan’s or issuer’s
policies and procedures, including proce-
dures regarding referrals and obtaining prior
authorization and providing services pursu-
ant to a treatment plan (if any) approved by
the plan or issuer.

(B) Obstetrical and gynecological care

A group health plan or health insurance is-
suer described in paragraph (2) shall treat
the provision of obstetrical and gyneco-
logical care, and the ordering of related ob-
stetrical and gynecological items and serv-
ices, pursuant to the direct access described
under subparagraph (A), by a participating
health care professional who specializes in
obstetrics or gynecology as the authoriza-
tion of the primary care provider.
(2) Application of paragraph

A group health plan, or health insurance is-
suer offering group or individual health insur-
ance coverage, described in this paragraph is a
group health plan or coverage that—

(A) provides coverage for obstetric or
gynecologic care; and

(B) requires the designation by a partici-
pant, beneficiary, or enrollee of a participat-
ing primary care provider.

(3) Construction

Nothing in paragraph (1) shall be construed
to—
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(A) waive any exclusions of coverage under
the terms and conditions of the plan or
health insurance coverage with respect to
coverage of obstetrical or gynecological
care; or

(B) preclude the group health plan or
health insurance issuer involved from re-
quiring that the obstetrical or gynecological
provider notify the primary care health care
professional or the plan or issuer of treat-
ment decisions.

(July 1, 1944, ch. 373, title XXVII, §2719A, as
added Pub. L. 111-148, title X, §10101(h), Mar. 23,
2010, 124 Stat. 888.)

REFERENCES IN TEXT

Section 2701 of this Act, referred to in subsec.
(b)(1)(D), is a reference to section 2701 of act July 1,
1944. Section 2701, which was classified to section 300gg
of this title, was renumbered section 2704, effective for
plan years beginning on or after Jan. 1, 2014, with cer-
tain exceptions, and amended, by Pub. L. 111-148, title
I, §§1201(2), 1563(c)(1), formerly §1562(c)(1), title X,
§10107(b)(1), Mar. 23, 2010, 124 Stat. 154, 264, 911, and was
transferred to section 300gg-3 of this title. A new sec-
tion 2701 of act July 1, 1944, related to fair health insur-
ance premiums, was added, effective for plan years be-
ginning on or after Jan. 1, 2014, and amended, by Pub.
L. 111-148, title I, §1201(4), title X, §10103(a), Mar. 23,
2010, 124 Stat. 1565, 892, and is classified to section 300gg
of this title.

CODIFICATION

Pub. L. 111-148, which directed amendment of subpart
II of part A of ‘‘title XVIII” of act July 1, 1944, by in-
serting section 2719A after section 2719, was executed
by making the insertion in subpart II of part A of title
XXVII of the Act, to reflect the probable intent of Con-
gress.

SUBPART 2—EXCLUSION OF PLANS; ENFORCEMENT;
PREEMPTION

CODIFICATION

This subpart 2 designation and heading was trans-
ferred along with sections 300gg-21 to 300gg-23 of this
title to appear before section 300gg-25 of this title to re-
flect the renumbering of the sections in the original
act by Pub. L. 111-148, title I, §§1001(4), 1563(c)(12)(D),
(13)(C), (14)(B), formerly §1562(c)(12)(D), (13)(C), (14)(B),
title X, §10107(b)(1), Mar. 23, 2010, 124 Stat. 130, 269, 911.

AMENDMENTS

2010—Pub. L. 111-148, title I, §1563(c)(11), formerly
§1562(c)(11), title X, §10107(b)(1), Mar. 23, 2010, 124 Stat.
268, 911, redesignated subpart 4 as subpart 2.

1996—Pub. L. 104-204, title VI, §604(a)(2), Sept. 26, 1996,
110 Stat. 2939, redesignated subpart 3 as 4.

§300gg-21. Exclusion of certain plans

(a) Limitation on application of provisions relat-
ing to group health plans

(1) In general

The requirements of subparts 1 and 2! shall
apply with respect to group health plans
only—

(A) subject to paragraph (2), in the case of

a plan that is a nonfederal governmental

plan, and

(B) with respect to health insurance cov-
erage offered in connection with a group

1See References in Text note below.
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health plan (including such a plan that is a
church plan or a governmental plan).

(2) Treatment of non-Federal governmental
plans

(A) Election to be excluded

Except as provided in subparagraph (D) or
(BE), if the plan sponsor of a nonfederal gov-
ernmental plan which is a group health plan
to which the provisions of subparts 1 and 21
otherwise apply makes an election under
this subparagraph (in such form and manner
as the Secretary may by regulations pre-
scribe), then the requirements of such sub-
parts insofar as they apply directly to group
health plans (and not merely to group health
insurance coverage) shall not apply to such
governmental plans for such period except as
provided in this paragraph.

(B) Period of election

An election under subparagraph (A) shall
apply—
(i) for a single specified plan year, or
(ii) in the case of a plan provided pursu-
ant to a collective bargaining agreement,
for the term of such agreement.

An election under clause (i) may be extended
through subsequent elections under this
paragraph.

(C) Notice to enrollees

Under such an election, the plan shall pro-
vide for—

(i) notice to enrollees (on an annual
basis and at the time of enrollment under
the plan) of the fact and consequences of
such election, and

(ii) certification and disclosure of cred-
itable coverage under the plan with re-
spect to enrollees in accordance with sec-
tion 2701(e).t

(D) Election not applicable to requirements
concerning genetic information

The election described in subparagraph (A)
shall not be available with respect to the
provisions of subsections (a)(1)(F), (b)(3), (¢),
and (d) of section 27021 and the provisions of
sections 27011 and 2702(b)! to the extent that
such provisions apply to genetic informa-
tion.

(E) Election not applicable

The election described in subparagraph (A)
shall not be available with respect to the
provisions of subparts I and II.

(b) Exception for certain benefits

The requirements of subparts 1 and 2! shall
not apply to any individual coverage or any
group health plan (or group health insurance
coverage) in relation to its provision of excepted
benefits described in section 300gg-91(c)(1) of
this title.

(c) Exception for certain benefits if certain con-
ditions met

(1) Limited, excepted benefits

The requirements of subparts 1 and 21! shall
not apply to any individual coverage or any
group health plan (and group health insurance
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